
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



COMMENT ON RECENT CASES 259 

easily acquired under the mineral land laws, in those states having 
a very short prescriptive period. 15 

This case has an interesting phase in the fact that the Supreme 
Court granted a writ of certiorari, which is granted only in very 
exceptional instances. The principal case reverses the decision of 
the Circuit Court of Appeals 16 and affirms the conclusion of the 
District Court. H. S. J. 

Mortgage: Deed Absolute as Security. — In Blakley v. 
Bryson 1 the maker of an overdue note, being threatened with suit, 
gave the holder a deed absolute to certain land, with a written 
agreement providing that if the indebtedness were not paid within 
five days, the land could be sold and the proceeds applied there- 
upon. After sale in accordance with this agreement, plaintiff 
sued for the deficiency remaining due on the note. The defendant 
argued that, as the deed had been given merely as security, under 
the provisions of section 726 of the Code of Civil Procedure the 
only action that would lie was an action for the foreclosure of the 
mortgage. The court dismissed the contention that the deed was 
intended as security as without the "slightest merit", and on this 
ground gave judgment for the balance due. 

The defendant's general position was indeed without the 
"slightest merit", since the land had already been sold and there 
remained nothing to foreclose. Section 726 therefore could not 
have barred recovery even though the defendant's contention had 
been granted. 2 But it may be questioned whether the ground on 
which the court ruled out the application of that section, namely, 
that the deed was not security, can be supported. 

It is well settled in this state that a deed, though absolute in 
form, may be shown to be in fact merely security. 3 In the prin- 
cipal case the deed must have been intended either as satisfaction 
of the debt or as security therefor. The question is one primarily 
of the intention of the parties, 4 and the cases are unanimous in 
holding that the test, whether the transaction is one of satisfaction 

15 For example, Nevada has a prescriptive period in the case of mining 
claims of only two years. (Rev. Laws, 1912, § 4951.) 

16 (1918) 249 Fed. 81, Judge Gilbert dissenting. It was probably because 
of the dissent of Judge Gilbert, who was the presiding justice of the circuit 
court of appeals of the Ninth Circuit, that the writ of certiorari was granted. 

1 (Oct. 23, 1919) 30 Cal. App. Dec. 292, 185 Pac. 685. 

2 The action was in effect one to recover a deficiency judgment. This 
is authorized upon an action to foreclose by Cal. Code Civ. Proa, § 726; 
after a sale under a deed of trust, Herbert Kraft Co. v. Bryan (1903) 
140 Cal. 73, 73 Pac. 745; Sacramento Bank v. Copsey (1901) 133 Cal. 663, 
66 Pac. 8; and in general, whenever the security has been exhausted. 
Blumberg v. Birch (1893) 99 Cal. 416, 34 Pac. 102. 

s Cal. Civ. Code, §§ 2924, 2925; Todd v. Todd (1912) 164 Cal. 255, 
128 Pac. 413; Beckman v. Waters (1911) 161 Cal. 581, 584, 119 Pac. 922; 
Couts v. Winston (1908) 153 Cal. 686, 96 Pac. 357. 

4 Chapman v. Hicks (1919) 28 Cal. App. Dec. 1103, 182 Pac. 336; Ahem 
v. McCarty (1895) 107 Cal. 382, 40 Pac. 482; Montgomery v. Spect 
(1880) 55 Cal. 352. 
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or of security, is, "Does the debt survive?" 5 Here the debt 
certainly survived at least five days, since by express agreement 
the defendant had five days to pay his "indebtedness". Had the 
defendant tendered the amount due before the land was sold, he 
would have expected and been entitled to a reconveyance. 

The court, in holding that the deed was not security, perhaps 
proceeded upon the theory that, although strictly speaking the debt 
was not satisfied by the mere execution of the deed, nevertheless 
considering the very short period of time, it was practically taken 
in payment, and in that event ought not be included under section 
726. It is true that this section, being a restriction upon the right 
of freedom of contract, 6 is to be narrowly construed; and this in 
fact has been the tendency of the courts. 7 But that the application 
of the code section would work hardship in a given case is merely 
a reflection upon the sound policy of that provision. Had the 
period in the present case been ten years instead of five days, 
there would not have been the slightest doubt that the deed was 
security. It is difficult to perceive how the time element can affect 
the essential nature of the transaction. 

In the principal case, the holding of the court that the deed 
was not security did not prevent a sound result, because, as shown 
above, an exact determination of the nature of the deed was not 
essential to a proper decision. But if a similar case should arise 
in the future, and suit be brought before the land was sold — a 
situation clearly contemplated by section 726 — then the reasoning 
of the principal case, that the deed was not security, would, if 
followed, prevent the court from applying section 726, and thus 
lead to a manifestly incorrect result. B. F. R. 

Mortgages and Trust Deeds : Future Advances : Notice. — 
Lawyers in this state for a generation have advised their clients 
that a properly recorded mortgage made in good faith to cover 
future advances is valid not only as between the immediate parties 
to the instrument, but as against subsequent purchasers or encum- 
brancers. 1 It was further laid down in the leading case 2 on this 
subject that the first mortgagee or other senior encumbrancer will 
be protected in making additional optional loans until he receives 
actual notice of advances made by intervening encumbrancers. 

5 Chapman v. Hicks, supra, n. 4; Holmes v. Warren (1904) 14S Cal. 
457, 78 Pac. 954; Manasse v. Dinkelspiel (1886) 68 Cal. 404, 9 Pat 547; 
Montgomery v. Spect, supra, n. 4; Hickox v. Low (1858) 10 Cal. 197. 
Cf. exhaustive note on this general subject in L. R. A. 1916B 18, especially 
§§ 151-161 thereof. 

• Merced Bank v. Casaccia (1894) 103 Cal. 641, 37 Pac. 648. 

7 Cf . 3 California Law Review, 427. 

1 "The mortgage as against subsequent encumbrances becomes a lien for 
the whole sum advanced from the time of its execution and not for each 
separate amount advanced from the time of such advancements, although 
the right to enforce the collection thereof can only arise upon each 
advancement being made." Tapia v. Demartini (1888) 77 Cal. 383, 386, 
19 Pac. 641, 643, 11 Am. St. Rep. 288. 

1 Supra, n. 1. 



